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OBJECTIVES FOR TODAY’S SESSION:

● Identify changes under the new North 
American Securities Administrators 
Association (“NASAA”) commentary

● Identify some best practices and strategies 
for effective and compliant FPRs in light of 
new NASAA commentary

● Identify some risks and pitfalls and how to 
avoid them



Background/context of FTC Rule, Item 19, 
New Commentary

What is a Financial Performance 
Representation, or FPR: 

A statement (express or by implication) setting 
forth a specific level or range of actual or 
potential sales, income, gross profit, or net 
profit to a prospective franchisee. 



Background/context of FTC Rule, Item 19, 
New Commentary

If a franchisor elects not to make an FPR in Item 19, it may not 
provide a prospective franchisee with any financial performance 
information.

If a franchisor elects to make an FPR in Item 19, it may not make 
other FPRs, except:

1. With respect to actual operating results of a particular outlet

2. Supplemental FPR about a particular location or variation 
(i.e., a particular market (Denver) or type of location (strip 
malls).



Background/context of FTC Rule, Item 19, 
New Commentary

● The FTC Franchise Rule

● Franchise Rule Compliance Guide

● FAQs

● Statement of Basis and Purpose

● NASAA Franchise Rule and Compliance Guidelines 
and new FPR Commentary

Rules and Guidance



Background/context of FTC Rule, Item 19, 
New Commentary 
Reasonable basis and substantiation (16 C.F.R. S 436.5(s))

Basis for historical:

Group of outlets measured

Time period measured

The number of outlets measured

The number of outlets reporting

The number and percentage of outlets that achieved the stated level of 
performance

Any distinguishing characteristics of the outlets measured

From Franchise Rule Compliance Guide



Background/context of FTC Rule, Item 19, 
New Commentary

Substantiation—must be available and 
must include statement that available 



Background/context of FTC Rule, Item 19, 
New Commentary 

● In assessing risks of non-compliant FPRs

– FTC enforcement

– State examiners

– State enforcement 

– Private litigation

● Compliance is not necessarily “a safe harbor”



Background/context of FTC Rule, Item 19, 
New Commentary 

Why new commentary—purpose and intent

A need for additional guidance, primarily 

with respect to what is a “reasonable basis”

Address technically-compliant but arguably 
misleading FPRs



Impact on franchisors and did new 
commentary achieve the desired goals?

How many franchisors did an item 19 
FPR last year? 

How many of those franchisors are not 
providing an FPR this year? 

How many are changing the content of 
what providing?



What to include:  Gross vs. Net 

New Commentary:

– Still permitted to provide gross-only, if choose

– Must define specifically and describe the terms in the 
FDD [Section 19.4] 

– What about different definitions in other sections of the 
FDD (e.g., gross sales in calculating royalty)?

● Martinez v. Stratus Franchising, LLC, 2016 WL 
3402546 (Ind. Ct. App. June 21, 2016)  



What to include:  Gross vs. Net

– If franchisor has operational franchisees, it cannot 
disclose gross sales of company-owned outlets 
without also disclosing data from franchised outlets

– If franchisor has no operational franchisees, it may 
disclose gross sales, as long as reasonable basis

– Franchisor may disclose net profit or gross profit of 
only company-owned outlets, even if it has 
operational franchisees

Company-owned and franchised outlets



What to include:  Gross vs. Net

Company-owned and franchised outlets

If it does:

Must include gross sales data from operational franchise 
outlets, actual costs incurred by company-owned outlets, 
and supplemental disclosures or adjustments to reflect 
differences between company-owned and franchised (e.g., 
royalties/fees and any differences in costs of goods)



What to include:  Gross vs. Net 

Providing costs alone is not FPR*, but franchisor making 
gross sales FPR alone may not separately provide cost 
data outside FDD if prospect could use to calculate net 
profits 

*some states (Illinois, Maryland, New York) prohibit  providing cost. See 
also Minnesota regarding any estimate like pro forma or break even 
statements for a prospective franchisee included in FDD

Costs only



What to include:  Gross vs. Net 

Generally cannot unless disclose both 
independently or if there are so few franchised 
outlets (less than 10 franchisees) the identity 
of the franchisee is discernible, and the gross 
sales are not materially different

Merging data of company-owned and 
franchised outlets



EXAMPLE:  Gross vs. Net / Company vs. Franchised



EXAMPLE:  Gross vs. Net / Company vs. 
Franchised



EXAMPLE:  Gross vs. Net / Company vs. Franchised



EXAMPLE:  Gross vs. Net / Company vs. Franchised



Dissette v. Pie Five Pizza Co, Inc.

● Plaintiffs alleged



What to include:  Averages and Medians  

Must include both

Required to include both high and low 
performers in each set when doing 
average and media for gross sales 



EXAMPLE:  Averages and Medians 



EXAMPLE:  Averages and Medians 



EXAMPLE:  Averages and Medians 



EXAMPLE:  Averages and Medians 



EXAMPLE:  Averages and Medians 



What to include:  Subsets

Subsets

Group of outlets that share one or more common characteristics (e.g., 

type of location, geographic, length of operation)

Must disclose 

The characteristics 

How the outlets in the subset might differ from a prospect’s outlet

Nature of the universe of outlets

The number of outlets in that universe that were measured  

Total number of outlets in that universe



What to include:  Subsets

Examples:

By performance

Best and worst outlets to prevent cherry 
picking 

By geography (must describe how and why that                 
geographic subset was selected)

10 Unit rule:  if less than 10 units, presumed too few to 
base an FPR on a subset



EXAMPLES:  Subsets



EXAMPLES:  Subsets



EXAMPLE:  Subsets

● LMP Enter., LLC v. Papa Murphy’s Int’l LLC



EXAMPLE:  Subsets

RISKS TO AVOID

Dissette v. Pie Five Pizza Co, Inc. 

● Misleading geographical subsets.  Failure to explain
differences in geographic markets by concealing data
related to the difficulty of achieving sales in new markets.

● Misleading high and low data.  Use of tiers to group performance 
into categories intended to disguise weak performance.

Avon Hardware Co. vs. Ace Hardware

● Only data from 37% of all franchised units

● Court said ok, because disclosed (and Item
19’s disclaimer) 



What to include  

New outlet data and new brand with few 
outlets 

What do when company is new and has 
only a few outlets operating for a short 
period of time? 

● Hanley v. Doctors Express Franchising, 
LLC, 2013 WL 690521 (D. Md. Feb. 25, 2013)



How to obtain and what is sufficient 
data—substantiation

Financial statements from franchisees

How obtain?

Carrot and stick



How obtain and what is sufficient data—
substantiation
Issues with multi-unit owners and one P&L



What to Include:  Non P&L Based FPRs

Non P&L based FPRs

Occupancy for hotels

Other demographics for 
territory/market



EXAMPLE:  Non P&L Based FPR



Disclaimers vs. Explanation

Commentary: limited disclaimer required; no other 
permitted. Cannot state things like franchisee cannot rely 
on Item 19.

Some outlets have earned this amount.  Your individual results 
may differ.  There is no assurance that you’ll earn as much.

Explanations are permitted and required to present a non-
misleading FPR



Disclaimers vs. Explanation

Rocky Mountain Chocolate Factory v. SDMS

“We do not have access to nor knowledge of the 
expenses and costs incurred by each of the 169  
franchised stores”

Randall v. Lady of America 

Negative disclaimer was false when evidence 
showed FPRs provided 



CONCLUSION

OBJECTIVES FOR TODAY’S SESSION:

● Identify changes under the new NASAA 
commentary

● Identify some best practices and strategies for 
effective and compliant FPRs in light of new 
NASAA commentary

● Identify some risks and pitfalls and how to avoid 
them


